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OPINION 
Understanding unlawful discrimination in the workplace 
By Brian J. MacDonough 

There have 
been sever-
al news sto
ries in recent 
months about 
the legal im
plications of 
inappropriate 

and/or offensive language in 
our society, generating discus
sion about whether such lan
guage is, or should be, unlaw
ful in certain circumstances. 

The Legislature last fall 
held a committee hearing on 
a widely publicized bill that 
sought to penalize the use of 
"bitch:' by imposing a fine of 
up to $200 for any person who 
"uses the word 'bitch' direct
ed at another person to accost, 
annoy, degrade or demean" 
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that person. 
While the proposed legisla

tion, fraught with constitution 
al issues involving the exercise 
of free speech, was largely de
cried and gained no traction , 
it does highlight an important 
question: In what circumstanc
es may offensive and demean
ing comments constitute un
lawful discrimination? 

In fact, in January, Supreme 
Court Chief Justice John G. 
Roberts Jr., during oral ar
guments in Babbe v. Wilkie, 
asked the hypothetical ques
tion whether the phrase "OK, 
Boomer" would qualify as 
age discrimination. 

The answer to Chief Jus
tice Roberts' question is not a 
b . h l' " ,, " ,, c ng t- me yes or no. on-
text matters. For example, 
in connection with a hostile 
work environment claim, one 
of the central legal issues is 
whether the conduct in ques
tion was severe or pervasive. 

As a general r ule, a single, 
isolated comment will not be 
actionable as creating a hos
tile work environment, but 
in some instances it may. See 
Augis Corp. v. Massachusetts 
Comm'n Against Discrimina
tion, 75 Mass. App. Ct. 398, 
408-409 (2009) (noting that a 
supervisor who calls a black 
subordinate a f"'**ing n***** 
"has engaged in conduct so 
powerfully offensive that the 
MCAD can properly base lia
bility on a singEe instance"). 

Courts do not impose a nu
merosity test. Rather, the legal 
analysis is focused on whether 
the discriminatory comments 
"intimidated, humiliated, and 
stigmatized" th.e employee in 
such a way as to pose a "for
midable barrier to the full 
participation of an individual 
in the workplace:' See Thomas 
O'Connor Constructors, Inc. v. 
Massachusetts Comm'n Against 
Discrimination, 72 Mass. App. 

Ct. 549, 560-61 (2008); Chery 
v. Sears, Roebuck & Co., 98 F. 
Supp. 3d 179, 193 (D. Mass. 
2015) (noting that, in the con
text of a hostile work environ-

should not be evaluated in a le
gal vacuum. Rather, this evi
dence may be presented to the 
jury as just one piece of a "con
vincing mosaic of circumstan-
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ment based upon race, "[i)t is 
beyond question that the use 
of the ['N' word) is highly of
fensive and demeaning, evok
ing a history of racial violence, 
brutality, and subordination"). 

Similarly, in the context of a 
disparate treatment claim (e.g., 
allegations that an employee 
was terminated based on un
lawful age bias), evidence that 
the decision -maker referred to 
the employee as a "Boomer" 

tial evidence" from which a 
fact -finder could properly de
termine that the termination 
decision was driven by dis
criminatory animus based on 
age. See Burns v. Johnson, 829 
F.3d 1, 16 (1st Cir. 2016). 

So, while sticks and stones 
may break bones, words also 
do harm and, depending on 
the circumstances, may re
sult in legal claims and liabil
ity. li'JWI 

Raise the age to close the revolving courtroom door 
By Martin W. Healy 

"Youth is ever apt to judge in 
haste, and lose the medium in the 
wild extreme." 

-Aaron Hill 

Whether you are prose
cuting or defending, no law
yer wants to see the same de
fendant back in court on new 
charges. "Emerging adults" 
- that is, 18- to 25 -year-olds 
- have the highest recidi-
vism rate of any age group 
in Massachusetts. 

Recently, a task force chaired 
by Sen. Cynthia S. Creem, 
D -Newton, and Rep. Paul F. 
Tucker, D-Salem, presented 
options for legislative action to 
address emerging adults' high 
recidivism rates, including 
ending the automatic prosecu
tion of 18- to 20 -year-olds as 
adults, as well as a handful of 
adult criminal justice reforms. 
Although the report made no 
hard recommendations, it did 
identify a number of import
ant issues surrounding the de
bate on the appropriate treat
ment of emerging adults in the 
criminal justice system. 

Neuroscience partially ex
plains the recidivism prob
lem around emerging adults. 
Their brains are still develop
ing, with the prefrontal cor
tex, which is responsible for 
executive functioning, being 
the last region to mature, mak
ing emerging adults risk-tak
ers with poor impulse control 
and a great susceptibility to 
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peer pressure. 
Milestones that are associat

ed with ending criminal activi
ty, such as marriage and steady 
employment, are coming lat-
er in life than they once did in 
previous generations. Neverthe
less, there is one factor that we 
can control: policy. Recidivism 
is fed by the practice of sending 
these youth to a system fw1da
mentally unsuited for them. 

People in this developmental 
stage are strongly influenced 
by their environments and so 
are quite amenable to rehabil
itation , which there is far too 
little of in the adult criminal 
justice system, despite some 
havens of great programming 
created by our talented, inno
vative judicial leaders. 

The commonwealth's De
partment of Youth Services, 
meanwhile, provides an ar-
ray of mental health services, 
mandates school attendance, 
and provides special education 
services that are essential to 
the population it serves. 

DYS is guided by a Positive 
Youth Development model 
that emphasizes a young per
son's strengths and has been 
proven to support achievement 

in school, work and life. Youth 
who remain in the juvenile 
system, of course, do not have 
public records to act as a bar
rier to opportunity. 

The Massachusetts Bar As
sociation, along with a host 
of organizations such as the 
highly respected Citizens for 
Juvenile Justice, was proud to 
endorse raising the age of Ju 
venile Court jurisdiction to an 
individual's 21st birthday. 

Regardless of where we sit 
in court, we want justice to be 
done. Setting adulthood at 18 
is not justice. We now know 
that maturation is a gradual 

revised its laws in 2017 to in
clude 17-year-olds in the juve
nile system. 

Delinquency cases dropped 
21 percent between 2014 and 
2018, according to an analy
sis by the Columbia Universi
ty Justice Lab. The same analy
sis showed that DYS is holding 
fewer young people in custody. 
The number of detained youth 
dropped 78 percent and the 
number of committed youth 
dropped 76 percent between 
2014 and 2018. 

It's important to note that 
DYS already serves many 
young people up to their 21st 

There is one factor that we can control: policy. 
Recidivism is fed by the practice of sending 
these youth to a system fundamentally 
unsuited for them. 

process occurring throughout 
the early 20s. Perhaps more 
to the point, we know that the 
current practice of sending 
these youth to the adult system 
represents a systemic failure. 

That is true in every state. 
As our Legislature weighs rais
ing the age of juvenile jurisdic
tion, so are legislators in Cal
ifornia, Colorado, Connecti
cut and Illinois. Vermont has 
already passed legislation that 
will eventually raise the age of 
juvenile jurisdiction to 20. 

Massachusetts is ready to 
make this change. Delin 
quency cases have been fall
ing for years, a decline that 
continued even after the state 

birthday. The average age of 
the DYS committed popula
tion is 17 .9 years. 

Some have expressed legiti
mate concerns that now is not 
the time to send young people 
into the juvenile system when 
Massachusetts is experiencing 
a crisis of attorney representa
tion for poor defendants, par
ticularly in western Massachu
setts. However, a closer look 
demonstrates that the short
age of defenders in the region's 
courts rests on the adult side, 
not the juvenile. 

Taking these cases out of 
District Court would help re
mediate the crisis, not wors
en it. With the significant 

decrease in the delinquency 
caseload, private attorneys do 
not have enough of a caseload 
to sustain a delinquency prac
tice or to develop the special
ized expertise to defend those 
in youthful offender cases. 

Representing youth does re
quire special skills, including a 
knowledge of the developmen
tal differences that were refer
enced earlier. Fortunately, in 
Massachusetts the Youth Ad
vocacy Division of the Com
mittee for Public Counsel Ser
vices offers excellent train-
ing and resources for private 
attorneys who wish to prac
tice in the Juvenile Court as 
bar advocates. 

When the state raised 
the age of juvenile jurisdic
tion to include 17-year-olds, 
the MBA supported the re
form. Contemporary sci-
ence and societal changes 
have caused our understand
ing of youth and adulthood to 
greatly evolve. That evolution 
has not stopped. Raising the 
age in 2017 led to better out
comes for youth and decreased 
crime in our state. All the ev
idence suggests that expand
ing upon this successful policy 
will promote justice, success 
and safety. 

The time has come for leg
islative, court and bar leader
ship to work collaboratively to 
push forward this long-over
due jurisdictional change to 
our commonwealth's great ju
venile justice system. Massa
chusetts court leaders are rec
ognized nationally as progres
sive thinkers whose hard-won 
reputational status must be 
preserved. l1Jm 


